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RECENT CASE NOTES 5°5 

U. S. 474, 508; 33 Sup. Ct. 976; Missouri v. Chicago etc. R. R. (1915) 241 U. S. 
533> 36 Sup. Ct. 715. Consequently, when a subsequent decree is entered dismiss- 
ing the first, the new decree has no retroactive force, but merely concerns the 
future. It is generally held that where a decree is merely erroneous and not 
void, a party acting in pursuance of same will be protected, even though it is 
superseded by a reversal that is retroactive. See Ann. Cas. 1914C 542, note; 
Clark v. Rodes (1876, Ky.) 12 Bush 13. The same rule should hold where a 
judgment is entered, absolute for a limited time, but subject to change or 
dismissal thereafter. So in the principal case : cf. Missouri v. Chicago, etc. R. R., 
supra; see also Knoxville 11. Water Co. (1908) 212 U. S. I, 29 Sup. Ct. 148. 
Because of this, the rights of parties who contracted while the first judgment 
was in force should be considered as finally determined by that judgment and 
should not be subject to change if that decree is superseded. Henderson v. Folk- 
stone Waterworks Co. (1885, Q. B. D.) 1 Times L. R. 329 (suit to recover over- 
charge by the public service corporation) ; see also Missouri v. Chicago, etc. 
R. R., supra; Palmer v. Foley (1877) 71 N. Y. :to6. Justice may dictate that 
the carrier be permitted a recovery, where he has been compelled to render 
service at a confiscatory rate. But justice also dictates that the shipper, who has 
based his charges to his vendees on the rates charged him at the time for 
carriage, should not be held to a liability of which he could have no notice, to 
reimburse the carrier. Any criticism must therefore be directed against the 
decree which, in putting the debatable rates into effect for a trial period, failed to 
provide by bond or action for indemnifying the carrier in case those rates should 
prove confiscatory. 



Monopolies — Sherman Act and Clayton Act — Refusing to Sell to 
Customers Who Cut Prices. — Colgate & Company, a corporation, was indicted 
under the Sherman Anti-Trust Act for entering into a combination in restraint of 
trade because it agreed with its customers individually upon reasonable prices at 
which its products might be resold, and declined to deal with those who would not 
maintain such prices. A demurrer was interposed. Held, that the indictment 
charged no offense. United States v. Colgate & Co. (1918, E. D. Va.) 253 Fed. 
522. 

The manufacturer of Goodyear automobile tires, an Ohio corporation, and its 
exclusive selling agent, a New York corporation, refused to sell its tires to the 
plaintiff, a dealer in automobile accessories, because he had cut prices established 
by the defendants for the resale of their products, and they also declined to sell 
to other dealers because they sold to the plaintiff contrary to the defendants' rule 
that their dealers should sell only to consumers. Upon these facts the plaintiff 
sought to recover treble damages upon two causes of action (1) under the 
Sherman Act and (2) under the Clayton Act. The defendants demurred. Held, 
that the complaint stated no cause of action. Bar an v. The Goodyear Tire & 
Rubber Co. (1919, U. S. D. C, S. D. N. Y.) 60 N. Y. L. J. 1513 (Feb. 7, 1919). 

It has been established in recent years by the court of final authority that a 
manufacturer or dealer cannot by printed notice attached to the goods he sells 
impose restrictions on their resale price which will bind persons into whose hands 
they may later come ; nor can he by contract with his immediate vendee impose 
a contractual duty upon the latter to maintain resale prices. And this is true not 
only of ordinary chattels but also of patented and copyrighted articles. Dr. Miles 
Medical Co. v. Park & Sons Co. (1911) 220 U. S. 373, 31 Sup. Ct. 376; Motion 
Picture Patents Co. v. Universal Film Mfg. Co. (1917) 243 U. S. 502, 37 Sup. 
Ct. 376; see also (1917) 26 Yale Law Journal, 270, 600, and (1918) 27 ibid. 
397. Such notices and contracts are unenforcible because they are thought to be 
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in restraint of trade and hence illegal both at common law and under the 
prohibitions of the Sherman Act. Boston Store v. American Graphophone Co. 
(1918) 246 U. S. 8, 22, 38 Sup. Ct. 257, 259; but see dissent of Holmes, J. in 
Dr. Miles Medical Co. case. These authorities, however, are not conclusive on 
the question presented by the two recent cases under discussion. Discrimination 
between the several classes of cases is necessary. The first class relates to the 
vendor's legal powers as to third parties : he has no power to impose price 
restrictions on any sub-vendee in respect to goods with the title to which he has 
parted. The second class relates to his rights against the immediate vendee: he 
can acquire no right that the latter shall resell at an agreed price. The third 
class, exemplified by the instant cases, relates to his privileges: he is privileged, 
both as against his customer and as against the State, to refuse to deal with 
customers who decline to maintain reasonable resale prices. Obviously a man 
is generally privileged to sell or to refrain from selling his products for any 
reason he pleases. When a business is affected with a public interest, like 
railroading, the owner may lose his privilege of refusing to deal with a customer 
for capricious reasons. When the exercise of a privilege is contrary to public 
policy as declared by some statute, it may be lost. But it is believed that the 
above cases are right in construing the Sherman Act as not destroying this 
privilege of a manufacturer who has no monopoly of the market, and especially 
when the resale prices he seeks to maintain are not unreasonable. Earlier cases 
are in accord. See Great Atlantic & Pac. Tea Co. v. Cream of Wheat Co. 
(1915, S. D. N. Y.) 224 Fed. 566; s. c. (1915, C. C. A. 2d) 227 Fed. 46; Whitwell 
v. Continental Tobacco Co. (1903, C. C. A. 8th) 125 Fed. 454. As pointed out by 
Judge Waddill in the Colgate case, price-cutting is frequently in the long run 
detrimental rather than beneficial to the public. See also The Right to Refuse to 
Sell (1916) 25 Yale Law Journal, 194. For the reasons stated by Judge Hand 
in the Goodyear case, it is also believed that the Clayton Act did not destroy the 
Rubber Company's privileges to do the acts complained of. 



Prohibition — Functions of the Writ. — The city of Cleveland had sought in 
the Court of Common Pleas an injunction against the Cleveland Telephone 
Company to restrain it from charging rates higher than those fixed in the city 
ordinance. At the time a proceeding was being carried on before the State 
Public Utilities Commission to determine the reasonableness of a schedule of 
telephone rates filed with it by the Telephone Company, which contended that 
the Commission had sole power to fix such rates. The Company as relator now 
sought a writ of prohibition from the Supreme Court restraining the Common 
Pleas from going on with the injunction proceeding. Held, that the relator was 
not entitled to have the writ issued, as the Common Pleas had jurisdiction to 
determine which body had power to fix the rates. Wannamaker, J., concurring 
specially; Jones, J., dissenting. State ex rel. Cleveland Telephone Company 
v. Court of Common Pleas (1918, Ohio) 120 N. E. 335. 

See Comments, p. 482, supra. 



Property— Adverse Possession by Trustee Under Trust Void as Perpe- 
tuity. — The testatrix in 1886 executed a declaration of trust of certain real 
estate in Baltimore, containing a provision in favor of the American Colonization 
Society. Upon her death in 1890 the trustees filed their petition and took 
possession under order of the court. More than twenty years later the testatrix's 
heirs and residuary legatees had the trust declared void, as an active trust with 
no time limit in violation of the rule against perpetuities in Maryland. But the 



